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May 17, 2022  

BY EMAIL AND CERTIFIED MAIL 

Ryan C. Bradel, Esq. 
Ward & Berry PLLC 
1751 Pinnacle Drive, Suite 900 
Tysons, VA 22102 
 
Re: Supplier Disagreement Resolution No. SDR-22-CS-001 
 
Dear Mr. Bradel: 
 
This letter responds to the business disagreement (the “Disagreement”) you submitted on April 7, 
2022 on behalf of Michael Stapleton Associates, Ltd. (“MSA”) to the Supplier Disagreement 
Resolution Official (the “SDRO”) concerning Solicitation Nos. 2B-22-A-0015 (Third-Party Canine 
Mail Screening “3PK9”) and 2B-22-A-0016 (Mail Screening Alarm Resolution “Alarm Resolution”) 
(collectively, the “2022 Solicitations”).  For the following reasons, MSA’s Disagreement is denied. 
 
Background 
 

The Combined Solicitation 
 
The United States Postal Service (the “Postal Service” or “USPS”) issued Solicitation No. 2B-20-
A-0087 for 3PK9 and Alarm Resolution services (the “Combined Solicitation”) on September 21, 
2020.  The Combined Solicitation sought one or more suppliers to provide the following: 
 

1. The services of a TSA-approved Third-Party Canine-Cargo (3PK9-C 
teams) explosive detection canine team to screen Priority Mail and Mail 
weighing 16 ounces or greater transported on domestic and international 
passenger commercial air carriers on a nationwide basis. 

 
2. Alarm Resolution protocols for instances when a canine alerts to a mail 

piece.  The Postal Service required a combined comprehensive improvised 
explosive device (IED) screening, detection, analysis and interpretation 
solution which includes technology used in conjunction with Postal Service 
or air transportation offerors’ (air carriers) owned x-ray screening machines 
to facilitate remote alarm resolution analysis by FBI Hazardous Device 
School (HDS) or Naval School Explosive Ordinance Disposal 
(NAVSCOLEOD) certified bomb technicians. 

 
See Combined Solicitation, Statement of Work § 1.2.  The Combined Solicitation made clear that 
the Postal Service, at the time of the Combined Solicitation, preferred, but did not require offers 
to offer only bundled solutions.  To that end, the Combined Solicitation provided that 
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[t]he Postal Service holds a strong preference for awarding one award that will 
encompass all requirements of the SOW.  However, the Postal Service is willing 
to consider multiple awards, if that were determined to provide best value.  The 
Postal Service will first make a preliminary best value decision among offerors who 
have proposed on the entire scope of work.  Should the Postal Service be satisfied 
with that best value determination, it will proceed to award without further best 
value considerations. 
 

Id. Evaluation Factors at 2. 
 
MSA responded to the Combined Solicitation seeking a contract solely for 3PK9 services, solely 
for Alarm Resolution services, or a combined contract for both services in a single award.  See 
MSA Combined Solicitation Proposal Form 8203. 
 
 AMK9 Pre-Award Disagreement 
 
On October 5, 2020, American K-9 Detection Services, LLC (“AMK9”) submitted a pre-award 
initial disagreement to the contracting officer contending, among other things, that the Combined 
Solicitation improperly bundled requirements for 3PK9 services with Alarm Resolution services, 
unduly restricting competition.  The contracting officer issued a written resolution of AMK9’s initial 
disagreement, which it then appealed to the SDRO.  On November 27, 2020, I issued a final 
resolution of AMK9’s disagreement and found that “ample evidence exists for the Postal Service’s 
stated preference for awarding both the 3PK9-C and Alarm Resolution services to one supplier,” 
and that the evidence rationally supported a decision to prefer a single awardee.  See Supplier 
Disagreement Resolution No. SDR-21-CS-002 at 2-4.  I further found that the Combined 
Solicitation did not limit the competition to companies that could propose solutions for both scopes 
of work because the Postal Service expressly “left the door open for separate contracts in the 
event adequate competition was not achieved with a combined services contract.”  Id. at 4. 
 
On November 18, 2020, AMK9 filed a bid-protest complaint before the United States Court of 
Federal Claims (“COFC”) seeking review of, among other things, the SDRO’s finding in SDR-21-
CS-002 that the Postal Service had not improperly bundled 3PK9 and Alarm Resolution services 
in the Combined Solicitation.  Am. K-9 Detection Servs., LLC v. United States, 155 Fed. Cl. 248, 
263 (COFC 2021) (“AMK9”).1 
 
On August 4, 2021, the COFC issued an Opinion and Order ruling on the AMK9 parties’ competing 
motions for judgment on the administrative record.  AMK9 at 256-57.  With respect to AMK9’s 
contention that the Postal Service had improperly bundled 3PK9 and Alarm Resolution services, 
the court explained: 
 

Federal agencies conducting procurements have “broad discretion to determine 
what particular method of procurement will be in the best interests of the United 
States in a particular situation.” Tyler Const. Grp. v. United States, 570 F.3d 1329, 
1334 (Fed. Cir. 2009). Agencies determine their own minimum needs for a 
procurement solicitation. See XTRA Lease, Inc. v. United States, 50 Fed. Cl. 612, 

 
1 I am generally familiar with and, in connection with this decision, have reviewed relevant portions of the 
administrative record submitted to the COFC in the AMK9 action. 
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625 (2001) (“The determination of an agency's minimum needs is a matter within 
the broad discretion of agency officials.”). The solicitation requirements must only 
have a rational basis, and the rational basis review is “highly deferential.” CHE 
Consulting, Inc. v. United States, 552 F.3d 1351, 1354 (Fed. Cir. 2008). 
 

AMK9 at 271.  The Court acknowledged that the Combined Solicitation sought to replace 
services that the Transportation Security Administration previously provided using a “novel 
process.”  Id. (citing AR 627, 29).  Ultimately, the Court found that the Postal Service’s decision 
to prefer a single awardee in the Combined Solicitation was based on “its own experience, . . . 
market research, and implement[ation of] a pilot program,” that the Postal Service’s interest in 
seamless operations, greater oversight, and reduced errors rationally justified its preference, 
and that the “bundling of services into a single solicitation was not arbitrary and capricious.”  Id. 
at 272. 
 
At the same time the COFC was considering AMK9, on November 6, 2020, the Postal Service 
awarded MSA a combined contract for 3PK9 and Alarm Resolution services, Contract No. 
2BEMPS-21-B-0014 (the “2020 Contract”), through the Combined Solicitation.  Due to the exigent 
need for 3PK9 and Alarm Resolution services to further the safety of mail transportation by 
domestic and international air carriers, the Postal Service did not stay performance of the award, 
and MSA commenced providing 3PK9 and Alarm Resolution services to the Postal Service under 
the 2020 Contract.  The COCF did not issue injunctive relief enjoining MSA’s performance of the 
2020 Contract.  See AMK9 at 263. 
 
For reasons unrelated to AMK9’s disagreement that the Postal Service had improperly bundled 
3PK9 and Alarm Resolution services in the Combined Solicitation, the COFC ordered the Postal 
Service to conduct investigations regarding potential organizational conflicts of interest (“OCI”) in 
connection with the Combined Solicitation and 2020 Contract.  On October 22, 2021, contracting 
officer Nathan T. Franklin (“CO Franklin”) issued a Contracting Officer’s Report Following Second 
Remand discussing the results of his OCI investigation (the “Remand Report”).  CO Franklin 
explained in the Remand Report that “3PK9 screening of mail is a critical service, which is both 
legally required and directly related to safety.  Thus, it needs to continue without interruption to 
the air network for mail transportation[.]”  Nonetheless, CO Franklin directed the Postal Service 
to take corrective action by terminating the 2020 Contract one year earlier than the end of the 
base period and “(1) to immediately prepare a new solicitation and Statement of Work based on 
lessons learned during the initial first year of the 3PK9 program; (2) a year following the 
completion of (1) to conduct the competition and resolve any protests, if they arise; and (3) . . . 
transition any new contractor or contractors into our program, with minimal risk of disruption of 
this critical service.”  Remand Report at 19 (emphasis added). 
 
 Corrective Action Solicitations 
 
Upon issuance of CO Franklin’s Remand Report, the Postal Service commenced taking corrective 
action.  This involved, at the outset, evaluating lessons learned during the initial first year of the 
3PK9 program. 
 
In contracting officer Jeremy Baker’s March 28, 2022 resolution of MSA’s March 16, 2022 pre-
award initial disagreement, CO Baker explained that “[i]n reviewing the operations of the 2020 
contract . . . the Postal Service learned that the services can be successfully executed 
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independently of one other and that a single award to one supplier was unnecessary.”  During the 
course of conducting my internal review of the 2022 Solicitations, I asked CO Baker to expound 
upon this statement.  CO Baker explained that he, as the representative of Supply Management, 
conferred with the USPIS Assistant Inspector in Charge, Director of Commercial Air Operations, 
an Inspection Service Program Specialist, an Aviation Mail Security Specialist, the Hazardous 
Materials Program Specialist, and several additional members of Supply Management 
leadership.].  During the course of those discussions, it was explained to Supply Management 
that the Inspection Service and operational personnel’s observations of MSA’s real-life 
performance of the 2020 Contract – beyond the initial, limited pilot – had changed their earlier 
expectation that a preference for a single awardee was necessary for seamless operations, 
oversight, and error reduction.  Instead, it was their view that different suppliers could successfully 
perform 3PK9 and Alarm Resolution services independently and without significant risk to 
operations, oversight, and error reduction.   
 
After concluding based upon a review of MSA’s operations under the 2020 Contract that the 
Postal Service could feasibly separate 3PK9 and Alarm Resolution services, the contracting 
officer determined, as with the Combined Solicitation, to solicit limited competition based upon 
market research as permitted by the Postal Service Supplying Principles and Practices (“SPP”) § 
2-10.2.  During the procurement planning phase for both the Combined Solicitation and the 
current 3PK9 and Alarm Resolution solicitations, as indicated in each procurement’s Competitive 
Purchase Plan, the contracting officer conducted market research by, among other things, 
consulting the Department of Homeland Security’s list of SAFETY Act approved vendors with the 
requisite technology to supply the required services.  (In this context, “technology” encompasses 
both alarm resolution technology and canine screening itself.)  See Third-Party Canine-Mail 
Screening With Real-Time X-ray Analysis & Interpretation Supply Management Competitive 
Purchase Plan at 5-6 (Oct. 14, 2020); Third-Party Canine-Mail Screening Supply Management 
Competitive Purchase Plan at 5-6 (Feb. 9, 2022); Real-Time X-ray Analysis & Interpretation 
Supply Management Competitive Purchase Plan at 5-6 (Feb. 10, 2022); Dept. of Homeland 
Security, Supporting Anti-terrorism by Fostering Effective Technologies Act of 2002 Approved 
Technologies, https://www.safetyact.gov/lit/at/aa (last visited May 5, 2022). 
 
Based upon the contracting officer’s review of publicly listed SAFETY Act-approved vendors, the 
contracting officer concluded that, due to the passage of time, materially more potential suppliers 
had obtained SAFETY Act approvals for 3PK9 or Alarm Resolution services by 2022 than had 
approvals in 2020. 
 
In addition, while planning the 2022 Solicitations, the contracting officer determined to include a 
requirement in each solicitation’s staffing requirements that “[t]he supplier will not subcontract 
services to meet the scope of work.”  3PK9 Solicitation § 3.4; Alarm Resolution Solicitation § 3.4.2  
In light of market research and experience gained through evaluation of proposals submitted in 
response to the 2020 Solicitation, the contracting officer understood that certain 3PK9 suppliers 
do not have the capability of offering Alarm Resolution services, and certain Alarm Resolution 
suppliers do not have the capability of offering 3PK9 services.  If the Postal Service had combined 

 
2 No offeror or potential offeror has submitted a disagreement to the SDRO regarding the prohibition against 
subcontracting in the 2022 Solicitations, and I would consider offerors to have waived any objection to this 
requirement.  Blue & Gold Fleet, L.P. v. United States, 492 F.3d 1308, 1313 (Fed. Cir. 2007). 
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the 2022 Solicitations, the prohibition against subcontracting could serve as an artificial restraint 
on competition. 
 
Having concluded based upon information regarding MSA’s performance of the 2020 Contract 
that separating the services was feasible and that due to changes in the marketplace, there was 
greater opportunity for competition, the contracting officer, in consultation with Postal Service 
management, decided that separately soliciting 3PK9 and Alarm Resolution services would be in 
the Postal Service’s best interest. 
 
The Postal Service issued the 2022 Solicitations on February 18, 2022. 
 
 Initial Disagreement 
 
On March 16, 2022, MSA submitted its initial disagreement in accordance with 39 C.F.R. § 
601.107 to CO Baker.  CO Baker issued a written resolution of the initial disagreement on March 
28, 2022.  MSA timely appealed CO Baker’s written resolution to the SDRO on April 7, 2022 in 
accordance with 39 C.F.R. § 601.108. 
 
 2022 Solicitations Amendment 1 
 
On March 29, 2022, the Postal Service issued Amendment 1 to the 3PK9 Solicitation and 
Amendment 1 to the Alarm Resolution Solicitation.  Among other changes to the 2022 
Solicitations, the modifications in Amendment 1 included revisions to each solicitation’s statement 
of work.  Amendment 1 to the 3PK9 Solicitation included the following change to the 3PK9 SOW: 
 

 
 
The Disagreement 
 
In its April 7, 2022 Disagreement, MSA states that the basis of its Disagreement to the SDRO is 
as follows: 
 

1. The separation of the 3PK9 and Alarm Resolution services into two separate 
procurements is irrational and cannot be reasonably justified in light of the practicalities 
of performance; and 

2. The two solicitations, as currently drafted, contain patent ambiguities as to the 
coordination needed between the 3PK9 teams and Alarm Resolution teams. 
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Disagreement at 3-4.  MSA requests that I direct the cancellation of the 2022 Solicitations and 
require the procurement of 3PK9 and Alarm Resolution services through a combined solicitation.  
Alternatively, MSA requests that I direct the contracting officer to revise the 2022 Solicitations to 
address alleged patent ambiguities.  Id. at 11. 
 
I will address each basis for MSA’s SDRO Disagreement separately below. 
 
Discussion 
 

1. The Postal Service Rationally Determined that Separating 3PK9 and Alarm 
Resolution Services Was Feasible and Could Promote Competition. 

 
MSA argues that the Postal Service lacked a rational basis for its decision to separate 3PK9 and 
Alarm Resolution services into the two separate 2022 Solicitations after having previously 
solicited them together in the Combined Solicitation. 
 
As is clear from the record of the Combined Solicitation, the Postal Service, in 2020, rationally 
decided to solicit 3PK9 and Alarm Resolution services together, with a stated preference for a 
combined award.  The Postal Service subsequently denied disagreements from AMK9 alleging 
that the services were improperly bundled, and the Court of Federal Claims in AMK9 agreed. 
 
That said, “an agency is entitled to depart from previous practice if a rational basis is provided.”  
Framaco Int’l, Inc. v. United States, 119 Fed. Cl. 311, 339 (2014).  In Framaco, the Department 
of State departed from its prior practice of applying an inflation adjustment index in a procurement, 
where it had not done so in similar, prior procurements.  Id.  In rejecting a bid protest alleging that 
the change in practice lacked a rational basis, the Court of Federal Claims approvingly noted the 
government’s argument that “case law makes clear than an agency is not bound to act 
consistently across procurements but is free to establish new methods for conducting their 
procurement. . . . [A]n agency is afforded discretion to change its mind during the course of an 
evaluation, and . . . if an agency can switch course mid-evaluation, it can certainly change course 
between separate solicitations, conducted years apart.”  Id. (internal quotations and citations 
omitted). 
 
Here, the record makes clear first that the 2022 Solicitations are not a drastic departure from 
previous practice at all.  The Combined Solicitation, while soliciting both services together, clearly 
indicated a preference for a combined award, not a requirement that the services be procured 
together.  The Combined Solicitation documents, such as the Form 8203, reflect that the Postal 
Service intended to award contracts for 3PK9 services, Alarm Resolution services, or for both. 
 
The 2022 Solicitations do not state an express preference that the awardee of the 3PK9 
Solicitation be different from the awardee of the Alarm Resolution Solicitation, and the 2022 
Solicitations certainly allow for the possibility that a single supplier will win both.  Nonetheless, the 
Postal Service did change course and removed a stated preference for a single awardee of both 
services, and this must be rationally justified, including in light of the justifications for previously 
preferring a single awardee. 
 
The record shows that such a rational justification exists.   
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When the Postal Service issued the Combined Solicitation, its experience operating a 3PK9/Alarm 
Resolution program was limited to a short-term pilot program.  With that limited experience, as 
previously addressed in the AMK9 Disagreement and AMK9, the Postal Service concluded that 
a single supplier would provide operational benefits, such as efficient interoperability, consistency 
of results, and prompt notifications of alerts. 
 
Approximately a year into the performance of the 2020 Contract, CO Franklin ordered corrective 
action which included the preparation of a new statement of work “based on lessons learned 
during the initial first year of the 3PK9 program.”  In crafting the new solicitations, CO Baker spoke 
with multiple operational stakeholders and was informed that, through the significantly greater 
experience gained under the 2020 Contract, the Postal Service’s original preference for a single 
awardee was unnecessary and that the Postal Service was comfortable implementing a program 
with multiple awardees. 
 
With knowledge that the Postal Service believed that a single awardee was operationally 
unnecessary, CO Baker also found, through market research, that separating the services could 
result in greater competition because of multiple new market entrants since the Combined 
Solicitation. 
 
In addition, the Postal Service determined to disallow subcontracting under the 2022 Solicitations 
(a requirement that has not been the subject of a disagreement).  Because there are multiple 
potential offerors who offer either 3PK9 screening or Alarm Resolution services, but not both, 
maintaining a preference for a single awardee would artificially and unnecessarily restrict 
competition. 
 
MSA specifically contends that the Postal Service’s 2022 Solicitations represent a “dramatic 
change” from the Postal Service’s Combined Solicitation.  Disagreement at 7.  As noted above, 
the Postal Service previously stated a preference for a single awardee, while reserving the right 
to award separate contracts; now, the Postal Service has no stated preference for a single 
awardee but could award contracts under both solicitations to a single supplier.  This is not a 
“dramatic change” and it is rationally justified.  See supra.  MSA further seems to argue, citing 
Redland Genstar, Inc. v. United States, 39 Fed. Cl. 220, 234 (1997), that a heightened justification 
is necessary where the change “restricts competition and may result in at least several million 
dollars of increased costs.”  Disagreement at 8.  MSA provides no evidence to substantiate its 
claim of potentially increased costs, nor do the purchase plans for the 2022 Solicitations reflect 
estimated costs out of line with costs indicated in the purchase plan for the Combined Solicitation.  
Removing a preference for a single awardee does not restrict competition.  To the extent that 
Redmond may suggest that certain changes in solicitation strategies require some undefined, 
heightened rational basis showing, that is not the case here. 
 
MSA argues that there is no rational reason for “force” MSA to separate the services, discussing 
purported specific benefits of MSA’s services when combined.  Disagreement at 8.  The 2022 
Solicitations do not force MSA to separate services any more than the Combined Solicitation, 
which, although having a preference for a single awardee, unambiguously retained the possibility 
of multiple, different awardees.  Moreover, in consultation with operational stakeholders, CO 
Baker learned that the Postal Service viewed a single awardee preference as unnecessary after 
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having observed MSA in operation for nearly a year.  MSA posits that “all other potential offers 
have similar integrations between their canine detection teams and their Alarm Resolution teams” 
and the separation would “have the same deleterious effect on other offerors’ ability to 
successfully execute the contracts.”  This is unsubstantiated speculation and therefore 
unpersuasive.  Notably, no other offeror submitted a disagreement on this basis. 
 
Finally, relying on Section 3.2.1 of the 3PK9 Solicitation, MSA argues that the Alarm Resolution 
awardee would be required “to train 3PK9 handling teams from another contractor to utilize, 
communicate, test and ensure readiness of MSA’s Alarm Resolution technology.”  Disagreement 
at 9.  Having reviewed the current statements of work for both 3PK9 and Alarm Resolution 
services, I agree with the contracting officer’s finding that  
 

each service has a separate scope of work, and successful performance would not 
require the personnel of the 3PK9 Detection awardee to directly operate the 
technology of the Alarm Resolution Awardee.  Rather, as shown in the flow chart 
on page 10 of the 3PK9 Detection Statement of Work and page 7 of the Alarm 
Resolution Statement of Work, the 3PK9 Detection personnel would be limited to 
performing an initial screening of the mail, alerting the onsite airline employees of 
any suspicious items, and performing any required refined screenings.  If a refined 
screening by the 3PK9 unit results in an alert, it is the “Facility Employee” that is 
responsible for moving the alerted item to the x-ray machine and then is the airline 
or Postal Service employee that is performing screening onsite[.] 

 
Contracting Officer’s Initial Resolution at 2. 
 
I note additionally that MSA appears to rest this argument on inoperative language from the 3PK9 
Solicitation SOW that the Postal Service materially changed through Amendment 1, and MSA has 
not lodged a disagreement with the express requirement “to cooperate fully with USPS/USPIS 
employees, agents, contractors, suppliers and airline/ground handler personnel in furtherance of 
effective screening, detection, alarm resolution and audit processes.”  Alarm Resolution 
Solicitation SOW § 3.2.1. (emphasis added). 
 
In sum, I find that the Postal Service had a rational basis for removing its stated preference for a 
single awardee from the 2022 Solicitations and soliciting 3PK9 and Alarm Resolution services 
separately, and I reject MSA’s contrary arguments. 
 

2. The 2022 Solicitations Do Not Contain Patent Ambiguities. 
 
MSA rests its argument that the 3PK9 Solicitation contains a patent ambiguity on the requirement 
in the solicitation that 3PK9 teams “must be prepared to conduct safety checks and verify Alarm 
Resolution is functioning properly prior to screening.”  3PK9 Solicitation § 3.2.1.   
 
When the contracting officer issued his resolution of MSA’s initial disagreement, he stated that 
“[t]he 3PK9 Statement of Work will be amended to further clarify the responsibilities of the 3PK9 
handlers with respect to the Alarm Resolution technology.”  Initial Resolution at 2 n.2.  The CO 
then issued Amendment 1, which materially changed the language MSA contends is ambiguous.  
MSA has not submitted an initial disagreement regarding Amendment 1, nor has MSA decided to 
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address the revised language in its SDRO Disagreement despite the fact that the CO issued 
Amendment 1 nine days before MSA’s SDRO Disagreement was due. 
 
Because MSA’s arguments concerning a patent ambiguity are premised on language in the SOW 
that is no longer operative, and because MSA has neither addressed the operative language in 
its SDRO Disagreement nor filed an initial disagreement with the contracting officer concerning 
Amendment 1, I find its arguments concerning a patent ambiguity unpersuasive and moot. 
 
SDRO Decision 
 
I have reviewed the matter and conclude that MSA has not raised any valid challenges to the 
2022 Solicitations.  The Postal Service did not unfairly unbundle the 3PK9 and Alarm Resolution 
Services, nor do the 2022 Solicitations contain patent ambiguities regarding the solicited 3PK9 
and Alarm Resolution services.  Accordingly, it is my decision to deny MSA’s Disagreement. In 
accordance with 39 C.F.R. § 601.108(g), this is my final and binding resolution of this matter. 
 
Sincerely, 
 
 
 
Nicholas G. Faiola 
Supplier Disagreement Resolution Official 
Director, Supply Management Infrastructure 
 
cc:  Jeremy Baker, Contracting Officer 
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